UDC 101.1: 316

K.M. Sisengaliev', R.M. Ziyazetdinov’, R. Kim'

"Ye.A. Buketov Karaganda State University, Kazakhstan;
’Bashkir State Agrarian University, Ufa, Russia
(E-mail: isaaksis@mail.ru)

Civil society and constitutional state:
similarities and differencies

The article analyzes the essence of civil society and the rule of law in the light of two paradigmatic approach-
es: subject-object and subject-subject. Traditions of interaction of these concepts are considered as factors of
modern civilization development. It is proposed to use the historical experience of public contract theories to
build a truly legal platform where the first place is the freedom of citizens. It is noted that civil society is pos-
sible only if the obligations are fulfilled equally by all participants in legal relations.
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The collapse of the USSR had led to the foundation of new sovereign states, that faced the hardships of
forming constitutional state, establishing market relations, creation of institutes of the civil authority. Every-
thing had been done with a single goal — to become a part of global community as it’s equal member. As
the results of their independent sovereign existence shows, these transitions were carried out without suffi-
cient theoretical comprehension of the nature of these new types of relations, which just could not but nega-
tively affect the effectiveness of ongoing reforms.

The phenomenon of civil society is a kind of historical product that Hegel defines as communication of
individuals through the system of needs and division of labor, justice (legal institutions and law and order
system), external order (police). He noted, that «The legal foundations of civil society are the equality of
people, subjects of law, their legal freedom, individual private property, the inviolability of treaties, the pro-
tection of the law against violations, as well as orderly legislation and an authoritative court, including a ju-
ry» [1; 233].

The very concept of «civil society» itself was the subject of study for more than a single generation of
scientists, and it’s understanding has a long history. So, in ancient Greece was formed a special type of socie-
ty, not similar to other communities of antiquity. Ancient Greeks called that society «polis», which is often
translated as «city-state». Ancient Greeks themselves considered the polis primarily as civilian collective.
Aristotle noted that the state is a natural product, since it reflects the interests of the polis and society, be-
cause the essence of the individual, as a political animal is inextricably linked to civil society and the state.
Based on the political nature of man, all other spheres of human life are politicized: moral, marital, economic
etc. In the Greek polis only those who participated in the court and the people's assembly were truly consid-
ered a citizen, i.e. ones who were part of the political life of society. So, according to Aristotle, civil society
is a totality of political citizens, and the state is political communication of citizens [2; 110].

Further development of the understanding of the essence of civil society can be found in the writings of
many thinkers of different times.

For example, Machiavelli believed that the essence of the political organism is to harmonize obedience
(to the state) and freedom (in association, in society). People's sovereignty is the highest in relation to the
state, the people have the right to overthrow absolutism.

In Kant, civil society is based on the following principles: 1) the freedom of each member of society;
2) its equality with every other member of society; 3) the independence of each member of society as a citi-
zen.

For Hegel, civil society and the state are independent, but interacting institutions. Civil society, together
with the family, forms the basis of the state. The state represents the general will of it’s citizens, civil society
is the sphere of special, private interests of each individual.

Marx believed that in civil society each individual is a certain closed set of needs and only exists for the
other because they mutually become a means for each other [3; 213].

At the present stage, civil society is increasingly viewed as a relationship based on private property.
«Civil society is such a social system, the economic basis of which are market relations, various types of
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ownership and forms of entrepreneurial activity that can meet the needs of people in various vital benefits»
[4; 96].

Despite positive achievements in understanding the essence of civil society, all of them, however, have
one feature. As a rule, all of them were formed in conditions of domination of only one paradigm — the sub-
ject-object paradigm of social self-organization of a society. A characteristic feature of this paradigm is that
those who acted in the role of subject, pursued, in the first place and above all, their own interests and treated
other members of society as an object-like mass. Therefore, in the long term, civil society was doomed to
develop only in the framework defined by the authorities themselves. Hence the corresponding understand-
ing of the essence of civil society. «The term civil society does not correspond to what it designates, because
the community of citizens is not a civil society, but a state» [5; 110]. Thus, an objective need for a civil soci-
ety emerges as a form of protest against social self-organization existing in a regime dominated by the sub-
ject-object paradigm in the organization of all spheres of life of society. Its development manifestation in sort
of the opposition of interests primarily of a member of the society, in the person of its ordinary citizen, on
the one hand, and the interests of the government in the person of the state, on the other. Traditionally, in this
relationship, as a rule, priority has always been and still given to the interests of the state. That is, the domi-
nant subject-object paradigm of social self-organization put ordinary citizens of society in the position of the
object: they were used only as a means to achieve any goals of the state itself.

Long history of different understanding has such phenomenon as constitutional state. In the traditional
sense, a constitutional state refers to a state where each citizen is provided with a set of specific rights. And
no less important principle of the rule of law is the compulsion for all state bodies and officials to comply
with the requirements of laws. Laws come from the state, therefore, the state itself undertakes to comply with
the requirements of laws. «A constitutional state is a state where a law is formed, a lot of laws are issued and
there are established procedural and legal norms that allow citizens to protect their rights and freedoms from
their violation from someone else's side» [6; 57].

In addition, the state assumes the function of a guarantor of observance of these rights. Of course, this
guarantee does not apply to cases when the interests of the state and society are in conflict. In these cases, of
course, the priority remains for the state.

One of the attributes of the constitutional state is the rule of law, its dominance in public life. The most
important aspects of social life must be regulated by laws. For example, in accordance with the Constitution,
the Parliament of the Republic of Kazakhstan «has the right to issue laws that regulate important social rela-
tions, establish fundamental principles and norms relating to the legal personality of individuals and legal
entities, civil rights and freedoms» [6; 56].

The very idea of a rule-of-law state arose as a response to a solution of the problem associated with the
unfair distribution of rights and the search for a mechanism for reducing the rights of power on the one hand
by increasing the rights of subordinates on the other. The subject-object paradigm itself necessarily created a
situation in which the object-like mass chose for itself the way of overcoming object-like nature through
such means as rebellion, insurrection, revolution. This all corresponded to the model of establishing justice
on the contrary. And then bourgeois philosophers proposed a different way out of this situation. An alterna-
tive to rebellion, as a form of violence, was a social contract.

The idea of a social contract, as an option to overcome the distortion in the distribution of rights be-
tween the rulers and subordinates, was progressive in nature in many aspects. First, it contributed to the
preservation of social stability. Secondly, it suited the authorities, because the authorities went on a voluntary
refusal from part of their privilegesin order not to lose everything. Thirdly, it was believed that this suited the
people as well, who became the owner of more rights, and shifted part of his duties to the shoulders of au-
thorities. Nevertheless, the social contract offered only the following option: the civil society formed and
determined by the government was under the control of this exact government, and, first of all, served its
interests.

Ideologists, fathers of the idea of a social contract, being representatives of the bourgeoisie, could not
even allow the thought of formal equality of everyone in rights. It was, first of all, about equality in follow-
ing the requirements of the law, but not about equality in securing rights. Therefore, control over the activi-
ties of civil society, was a kind of guarantor of maintaining the dominant position of authorities.

The origin of the ideas of the constitutional state originates in the ancient world. In Greek society, as
well as in Roman society, man, due to the emergence of private property (as part of the ownership of society,
as the owner of a part of social property, as the owner of certain rights (limited to certain conditions: short-
term, long-term, perpetual use), could become a subject, that is living on new, artificially created social
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norms, which just allowed members of this society to acquire a part of social property (with a certain condi-
tion) into private property. And thanks to private property, all free citizens had the opportunity to become
subjects. But they became subjects only when they were legally sanctioned by the state law. Therefore, the
nature of the relationship between the owners of this right was called legal relationship. The fact that a man
could have such a right only when he had deserved it (after fulfilling a certain range of duties) fell into the
background and began to be forgotten. A new, artificial system of norms was needed to regulate any type of
relationship, in particular between subjects. And so there was a need for a legislator. And in order for the law
to have real power, the legislator should have been vested with authority.

The state arises there and then, where and when the authprity legitimately appropriates for itself the
right to write laws defining rights and duties for its citizens. Thus, the very idea of a constitutional state and
its features, as in the case of civil society, was formed under the conditions of the same subject-object para-
digm. Therefore, the state, forming the institutions of civil society, based them on the principle of self-
preservation. To regulate any type of legal relationship, it went on the principle of imposing its will on top of
any other. Both of these institutions served the interests of power, and, ultimately, the preservation of the
existing order. Hence the logic of the formation of legal relations of the legislative system of the state: rights,
freedoms, duties. Algorithm of civil society activity: freedom, duties, rights. Traditionally, even in the condi-
tions of the existing constitutional state, it is believed that civil society is dependent on the state, moreover,
the state controls the phenomenon itself and further activity of the civil society institutions, and the prospect
of the development of civil society is linked with the interests of all the same state. Therefore, the power,
thanks to this way of the formation of the system of law, tried to keep as much of freedom of activity as pos-
sible.

As alternative to this approach can serve another logic of the relationship between society and power.
If, in the understanding of the traditional approach, the state allows the emergence and existence of civil so-
ciety institutions with the main goal of maintaining its dominance (the supremacy of the minority), then the
activity approach puts human interests first, and the state is secondary in function. After all, the need for any
authority function arises as a need for the implementation of managerial functions and need for the guarantor
of compliance with applied rules transformed into a form of law. Hence, the nature of the formation and
functioning of civil society institutions should be built on the basis of taking into account the interests, first
of all, of members of society as its ordinary citizens, and the power should build its activities, within the lim-
its permitted by these citizens. It is no accident, for example, that it is stated in the Constitution of the Repub-
lic of Kazakhstan: «The only source of power is the people» [7; 3]. And the interests of the state, logically,
can not have priority over the interests of a person.

The logic of the formation of civil society in the theory of activity is as follows. Joint activity of the leg-
islative and executive branches of power is a way of solving the difficulties arising in the course of life in the
crossing of these branches of power. This scheme of «cooperation» is known as a system of checks and bal-
ances. The activity approach determines the order of emergence of civil society and the state institutions,
which is an alternative to the generally accepted one. All types of relationships in society are reduced to the
following main manifestations.

The first of them is a relationship that emerges at the interpersonal level. Their goal is to create, through
joint efforts, various types of opportunities to ensure the individual existence of each of the participants in
case they lack personal resources for this.

The second are relations that arise between ordinary citizens and any kind of social entities that have a social,
production or authoritive character and arise as a service function for servicing the interests of physical entities.

The third is a relationship that, due to its legitimate nature, arises between various kinds of public, in-
dustrial, power structures, individual states and other structural subdivisions of the world community [8; 288,
289]. Thus, power is formed from the bottom up. And those who have the power work in the regime of legal
permission — do only what they are allowed. And managed ones operate in the regime of legal prohibition
— everything that is not forbidden is allowed. Therefore, it is necessary to affirm a certain set of not rights,
but specific duties. This form of organization of governance allows to prevent various conflicts (financing on
the residual principle, election of akims). It is in this way that the emergent state can be considered legal —
the rule of law for the legislative and executive power.

The activity approach asserts the interests of the person, civil relations as the determining value, and the
state has the role of guardian of these interests.

Another difference between the constitutional state and civil society is that freedom in a constitutional
state is limited by the will of others through law, and in civil society, a person's freedom can be limited only
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by his own will, by accepting the obligations of each member of society to his environment. As it was said
above, in the traditional interpretation in a constitutional state, the measure of freedom is determined by a
legal authorization regime, that is, everything that is not allowed is prohibited. A measure of human freedom
in civil society is limited to the regime of legal prohibition, that is, everything that is not forbidden is al-
lowed. In addition: in civil society, a person through a ban restricts freedom to himself, but in the traditional
sense, the freedom of man is limited from the outside through laws determined by the authorities. Therefore,
it is the order of freedom-duty-right that allows members of society to make them formally equal in the

sphere of legal relations

Unfortunately, this particular feature is not taken into account today when forming the legislative base
of a society that claims to be a civilian. And this could help the organization of interaction between society

and the state in the spirit of relations that truly correspond to their market essence.
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A3aMaTTBIK KOFaM JKoHe KYKbIKTBIK MeMJIEKeT:
YKCACTBIK NMeH albIPpMAIIbLIbIFbI

Makanaga eki IapajguTMaibK TYXKBIpBIMIaManapablH (CyOBEeKT-OOBEKTITI JKoHE CyOBEKT-CYOBEKTTi)
IeHOepiHe a3aMaTThIK KOFaM MEH KYKBIKTBIK MEMIICKETTiH MoHI Tayianabl. OChl YFBIMAAPABIH apaKaTbIHAC
JOCTYpIIepi Ka3ipri epKeHHETTIK JaMyIblH (akTophl peTiHae KapacThIpbUlAbl. BipiHINi OpblHIA a3aMaTTHIK
KYKBIKTapbl TYPFaH IIbIHAHBl KYKbIK QJIaHbIH Kypy YIIIH KOFaMABIK KeNiCIM TCOPHSIApbIH TapUXH
TOXIpHOECiH KOJJaHy YCHIHBUIAbL. KYKBIKTBIK KaTbIHACTAPABIH OapiblK KaThICYLIbUIAPbl MiHIETTEPAI TEH
aTKapFraH Kar/aiija FaHa a3aMaTThIK KOFaM 00Ja anaJbl e eCKepii.

Kinm ce30ep. a3amMaTTBIK KOFaM, KYKBIKTBIK MEMJICKET, CyOBEKT-O0BEKTTI MapaaurMa, CyObeKT-CyObeKTTI
napajurma, rmoimc, dJICYMETTIK JXKyiie.

K.M. Cucenranues, P.M. 3us3erqunaos, P. Kum

I'paxxnanckoe 0011eCTBO U MPAaBOBOE TOCYIapPCTBO:
CXOJCTBO M OTJINYHE

B crathe aHANMM3UpyeTCs CYNIHOCTH TPAXKIAHCKOTO OOMIECTBA M IIPABOBOTO TOCYJapCTBa B CBETE ABYX IMapa-
JUTMAaJIbHBIX TOJXO/IOB: CYOBEKT-O0BEKTHOW M CYOBEKT-CyObeKTHON. Tpamuiuuu B3auMOJCUCTBHS JaHHBIX
MOHATHI pacCMaTPHUBAIOTCS KakK (PaKTOPhI COBPEMEHHOTO IUBHJIM3AIMOHHOTO pa3ButHs. [Ipemmaraercs uc-
M0JIb30BaTh UCTOPUYECKUH OIBIT TEOPUH OOIIECTBEHHBIX JOTOBOPOB VIS IOCTPOCHMS HCTHHHO IPAaBOBOM
IUIOLIA/IKHU, T/Ie Ha IEPBOM MECTE CTOAT cBOOOIBI rpaxkaaH. OTMedaeTcs, 4TO IpaskIaHCKOe OOLIECTBO BO3-
MOYHO TOJIBKO IIPU YCJIOBUHU COOJIIONCHUS OOs3aHHOCTEH B PaBHOM CTENEHH BCEMM y4acTHHKAMHU IPaBOOT-
HOIIICHHH.

Knrouegvie cnosa: Tpa)XaaHCKOE 06II_IGCTBO, IpaBOBOC IrocyaapcCTBoO, Cy6T>eKT-O6T>eKTHa$I napagurma, Cy6'b-
eKT-Cy6”beKTHa$I napajaurma, 1noJimc, courajabHas CUCTEMaA.
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